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., ■U'A., 



ORDER RELATING TO JENCKS MATERIALS OF MARCH 20. 2006 

The United States, through its attorney, the United States Attorney for the District of 
Columbia, respectfully provides notice to this Court and the parties of its understanding of the 



*--\/ . j-i 



t> 



The United States, by letter of November 22, 2005, made certain representations 

?riaL In that letter, the Government had divi' 
Jencks material into tvvo broad groups. As to witnesses Michael Lorusso and Fernando Viliegas, 
the Government agreed to produce the Jencks material 30 days prior to trial - the ''30 day Jencks 
materials/' Pursuant to the Government's letter, the Government agreed to produce the 
remaining Jencks materials shortly prior to trial and immediately after opening statements.' The 
Government's position was and remains reasonable and generous, and provided for the 
production of all the Jencte material prior to the witness's testimony. 



ttachraent A. 
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THE MARCH 20, 2006 HEARING 



At the March 20 hearing, in the context of setting dates for certain pre-trial hearings, 
defense counsel noted that the Government had previously agreed to produce Jencks material 



ays prior 



Because the defense specifically referred to the ''30 day" commitment of the Government 
to produce Jencks materials, the Government instantly, reasonably, and in good faith, understood 
the defense request as refening to the specific "30 day Jencks materials" that the Government 



identified in its discovery letter, that is, the materials related to Lorusso and Villegas. This 



was the only meaning which made sense, for these were the only Jencks materials the 



ys prior to tnal. No other inteipretation or the 



representation as to the Government's position would have been accurate. 



he 



to" 



request at the hearing followed other defense requests at the related to discovery of Lomsso- 
related materials (emails), thus the reference to the 30 day Jencks material was understood by the 



& 



at all times through the hearing understood the Lomsso/Villegas materials 

ight, it is likely that the Court 



be the only 
that the 



e al 
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In contrast to what the Government did understand, this is what the Government 



that the defense was seekino; the disclosure by the Govenmient of 



its entire case, witness by witness, 60 days prior to trial. Such a request - if clearly made ~ 
would have been of truly stumiing and unprecedented scope and would have resulted in vigorous 
and strenuous opposition. Had such a request been advanced, or understood as being advanced, 
this Court can be assured that the Government would have vigorously opposed it as being legally 



position previously communicated to the defendants, as reflected in the November 22 letter- 
Thus, in response to the specific defense request - which, as noted, the Government 
reasonably understood as being limited- the Court thereafter directed production of Jencks 
material" or "the Jencks material 60 days prior to trial. As noted, the Government simply did 
not conceive that this Order related to any materials other than those that the Govenmient had 



davs orior to trial relating to Lorusso and Vil!ei>as. li was 



never the Government's understanding that any other documents were at issue, and, though we 
are aware that a transcript can be othenvise parsed, for reasons stated above, the Government 



.^.^^.Ag to tne 



s materials 



note that the decision as to the disclosure of Jencks material is entrusted by 
ranch of the United States. 'Tederal Rule of Criminal Procedure 16(a)(2 
of statements by government witnesses or prospective government witnesses 
in the Jencks Act, 18 U,S.C. 3500 (1982). The Jencks Act directs that in a 
statements made by government witnesses or prospective government 
open to discovery or inspection by the defense until said witnesses have 
examination in the trial of the case." United Stares v. Tarantino . 846 F,2d 
1384, 1414 (D.C. Cir.), cert, denied , 488 U.S. 840 (1988). 



except as 
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We stress that if the Government misunderstood the defense, such misunderstanding was 
engendered by the defense counseFs initial reference to the Government's prior agreement to 



inaccurate if referring to anything but the VilJegas and Loixisso Jencks materials. This is hardly 

should flow. The 
Government further notes that the colloquy on this important issue occurred in a very fluid 



settnis 



'e-tnal heanngs and without poor notice that this 



Finally, the Government 



has thereafter, by this pleading, promptly brouglit to the Court's attention reasonable and 
compelling bases for its inteipretation of the events in the Courtroom. The Govenmient's good 



The Government ra:ognizes and appreciates the Court's efforts to resolve issues pre-trial 



issues as po.^ 



resolved prior to trial Indeed, it is for this reason that the Government assented to the 
production of the Lorasso and Viilegas materials 60 days prior to trial and did not object to the 
Court Order that the Government understood as directing such production. 

Thus, the Government respectfully informs the Court and the defense that pursuant to its 
representations and the hearing of March 20, 2006, it shall provide no later than 60 days prior to 
trial the Jencks material the Government understood as being the precise subject of tlie request of 



se attorneys in 



iD 
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counsel (and hence embodied in the Court Order) at that hearing, that is, the materia! that the 



2 30 days orior to trial Because the 



Government understood the defense request as not othemdse addressing any other Jencks 
materials (and hence not before the Court), it is the Government's desire and intent to adhere to 

_ Jencks 
after the 



If the Court deems it appropriate, the Government welcomes a prompt hearing on this 



RESPECTFULLY SUBMITTED 



DC Bar 




ASSISTANT UNITED STATES ATTORNEY 



Fourth Street, N.W., Room 5917 
shington, D.C. ". 

(202)514-7986 
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I hereby certify that I have caused to be sent by fax or by electronic means a copy of the 



!=>' 



snir 
ion 



Blake C. Esherick 
VenableLLP 
One Church Street, 

le, MD ^\jo 



Qing'i 



'tan Brand, 



, bsq. 
man D. 



■ih 



Washington, DC 20005 



Christopi 
Counse 



Douglas Jemal 



1225 19^^^ Street, NW, Suite 320 



^t-V^.i., 



this 22nd day of March, 2006. 



/.x_^: 



A^- 




r7 



Dubester 

United States Att 



orney 



t? 



